Let My Trustees Go! Planning to Minimize or Eliminate Virginia and Other State Income Taxes on Trusts (PowerPoint) by Nenno, Richard W.
College of William & Mary Law School
William & Mary Law School Scholarship Repository
William & Mary Annual Tax Conference Conferences, Events, and Lectures
2016
Let My Trustees Go! Planning to Minimize or
Eliminate Virginia and Other State Income Taxes
on Trusts (PowerPoint)
Richard W. Nenno
Copyright c 2016 by the authors. This article is brought to you by the William & Mary Law School Scholarship Repository.
https://scholarship.law.wm.edu/tax
Repository Citation
Nenno, Richard W., "Let My Trustees Go! Planning to Minimize or Eliminate Virginia and Other State Income Taxes on Trusts
(PowerPoint)" (2016). William & Mary Annual Tax Conference. 744.
https://scholarship.law.wm.edu/tax/744
GTON 
TRU 
C!E 
I 
liD 
I 
Prese1111ted by: 
Richard VV. Nenuo, 
"'"'2"'""'">'. Oirector and Trust Co1111nsd 
umuagton Trust'--'""~'-'"». 
North 
BOO North Market Street 
This document, with commentary, is for informational purposes only and is not intended as an offer or solicitation for the sale of any financial product or service. It is not designed or intended to provide financial, tax, legal, accounting, or other professional advice 
since such advice always requires consideration of individual circumstances. If professional advice is needed, the services of a professional advisor should be sought. 
Wilmington Trust is a registered service mark. Wilmington Trust Corporation is a wholly owned subsidiary of M&T Bank Corporation. Investment management and fiduciary services are provided by Wilmington Trust Company, operating in Delaware only, and 
Wilmington Trust, N.A., a national bank. Loans, retail and business deposits, and other personal and business banking services and products are offered by M&T Bank, member FDIC. 
Wilmington Trust Company operates offices in Delaware only. Note that a few states, including Delaware, have special trust advantages that may not be available under the laws of your state of residence, including asset protection trusts and directed trusts. 
IRS CIRCULAR 230: To ensure compliance with requirements imposed by the IRS, we inform you that, while this paper is not intended to provide tax advice, in the event that any information contained in this paper is construed to be tax advice, 
the information was not intended or written to be used, and cannot be used, for the purpose of (i) avoiding tax related penalties under the Internal Revenue Code or (ii) promoting, marketing, or recommending to another party any matters 
addressed herein. 
©2016 Wilmington Trust Company. All rights reserved. Reprinted with penmission. 
SCOPE 
Y Introduction 
Y How Do States Tax Trust Income? 
Y Is Imposition of Tax Constitutional? 
Y How Do Specific States Tax Trust Income? 
Y What Are the Planning Considerations for New Trusts? 
Y What Are the Planning Considerations for Existing Trusts? 
Y Why is Reliance on Availability of Home State Courts 
Misplaced? 
Y What Are Some Other Relevant Issues? 
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INT TIO 
~ Background 
~ The Opportunity 
• Introduction 
• The Stakes Are High 
• The Opportunities Are Great 
• Federal vs. State Tax Savings 
• People Are Doing It 
• The Risks of Inaction Are Real 
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I UCTI (Cont'd) 
)P> How to Approach the Issue 
• Determine Which State Statutes Apply 
• Determine If State Courts Have Jurisdiction 
• Determine Whether Imposition of Tax Violates US Constitution 
- Due Process Clause 
- Commerce Clause 
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H DO STATES TAX TRUST I 
~ Introduction 
~ Bases of Taxation 
~ Trust Created by Will of Resident 
~ Inter Vivos Trust Created by Resident 
~ Trust Administered in State 
~ Resident Trustee 
~ Resident Beneficiary 
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E? 
IS IMP ITION NSTITUTI L? 
>- Introduction 
>- Early United States Supreme Court Cases 
• Safe Deposit and Trust Co. v. Virginia (1929) 
• Guaranty Trust Co. v. Virginia (1938) 
• Greenough v. Tax Assessors of Newport ( 194 7) 
>- State Court Cases Before Quill 
• Mercantile-Safe Deposit & Trust Co. v. Murphy (NY 1964) 
• McCulloch v. Franchise Tax Board (CA 1964) 
• Taylor v. State Tax Commissioner (NY 1981) 
• Pennoyer v. Taxation Div. Dir. (NJ 1983) 
• Potter v. Taxation Div. Dir. (NJ 1983) 
5 © 20 I 6 FVilmington Trust Compcmv. All rights reserw::d. Reprinted with permission. 
IS IMPOSITI OF TAX NSTITUTI 
~ State Court Cases Before Quill (Cont'd) 
• In re Swift (MO 1987) 
• Blue v. Dep't of Treasury (MI 1990) 
• Westfall v. Dir. of Revenue (MO 1991) 
~ Quill Corporation v. North Dakota (US 1992) 
~ Post-Quill State Court Cases 
• District of Columbia v. Chase Manhattan Bank (DC 1997) 
• Chase Manhattan Bank v. Gavin (CT 1999) 
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L? {Cont'd) 
IS IMPOSITION OF TAX CONSTITUTI L? {Cont'd) 
Y Recent State Court Cases 
• Residuary Trust A v. Director (NJ 2015) 
• McNeil v. Commonwealth (PA2013) 
• Linn v. Dep't of Revenue (IL 2013) 
Y Constitutional Analysis 
Y Limitations on Personal Jurisdiction 
• Walden v. Fiore (US 2014) 
• Bernstein v. Stiller (E.D. PA 2013) 
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IS IMPOSITION OF TAX CONSTITUTI L? (Cont'd) 
Y Taxation of Trust Administered in State 
• Wisconsin Dep't of Taxation v. Pabst (WI 1961) 
• Pabst v. Wisconsin Dep't of Taxation (WI 1963) 
Y Taxation of Resident Trustee 
Y Taxation of Trustee of Trust Having Resident Beneficiary 
• McCulloch v. Franchise Tax Board (CA 1964) 
• In the Matter of the Appeal of the First National Bank of Chicago (CA 1964) 
• In the Matter of the Appeal of C. Pardee Erdman (CA 1970) 
• Kimberly Rice Kaestner 1992 Family Trust v. N.C. Dep't of Revenue (NC 2016) 
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HOW DO SPECIFIC STATES 
IRGINIA 
~Filing Requirement 
• Resident Trust 
• Nonresident Trust 
~Grantor-Trust Rules 
~Distribution Deduction 
~Tax Rates 
~ Resident Trust 
• Created by Will of Virginia Testator 
• Created or Funded by Virginia Trustor 
• Administered in Virginia 
~ Nonresident Trust - Trust Not Resident Trust 
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TRUST I E?--
HOW DO SPECIFIC STATES TAX TRUST I 
VIRGINIA {Cont'd) 
~Taxation of Trust 
• Resident Trust 
- Taxed on all Virginia taxable income 
• Nonresident Trust 
- Taxed on Virginia source income 
• Estimated Payments 
- Required 
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E?-
HOW DO SPECIFIC STATES TAX TRUST I 
VIRGINIA (Cont'd) 
~Taxation of Trust (Cont'd) 
• CRT 
~ DING Trust Option 
• Incomplete Gift 
• Nongrantor Trust 
~Planning 
~ Trustee Duty to Minimize Tax 
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E?-
HOW DO SPECIFIC STATES TAX T 
{Cont'd) 
>- NewYork 
>- Northeast (Other Than New York) 
• Delaware 
• Maryland 
>- South 
• Florida 
• North Carolina 
• Virginia 
>- California 
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STIN E? 
~ARE THE PLANNING CONSIDE 
EWTRUSTS? 
>- Introduction 
>- Trust Created by Will of Resident 
>- Inter Vivos Trust Created by Resident 
>- Trust Administered in State 
>- Resident Trustee 
>- Resident Beneficiary 
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F 
~ARE THE PLANNI 
EXISTING TRUSTS? 
Y Introduction 
Y Trust Created by Will of Resident 
Y Inter Vivos Trust Created by Resident 
Y Trust Administered in State 
Y Resident Trustee 
Y Resident Beneficiary 
Y Effecting the Move 
Y Trustee Duty to Minimize Tax 
Y Federal Transfer-Tax Consequences 
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NSIDE I s 
HY IS RELIANCE ON AVAILABILITY OF HOME 
TATE COURTS MISPLACED? 
Y Exercise of Jurisdiction 
Y Full Faith and Credit 
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HAT ARE SOME OTHER RELEVANT ISSUES? 
~ Simply Paying Tax is Risky 
~ Filing Position 
~ Establishing Residence of Future Beneficiaries 
~ Establishing Place of Administration 
~ Choosing a Jurisdiction for a Long-Term Trust 
~ Source Income 
~ Combining Nonresident Trust With Resident Adviser, Protector, 
or Committee 
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WHAT ARE SOME OTHER RELEVANT ISSUES? 
{Cont'd) 
Y Changing Testator or Trustor by Exercise of Trustee Power 
Y State Income Taxation of CRTs 
Y Self-Settled Trust Option-The "DING Trust" 
Y Ethical Concerns 
Y Practical Concerns 
Y What Can States Do 
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